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RE: Mr. John C. Eagerton. IV
.7.70 W.'l~hington Avenue
Montgomery','AL ''36T3O'''--- ..." ...

Dear Mr. Haines:

.__.__dI'll ---:1-- -----
q1)~ (\

R_ECEJ_\lE1h~'d\- \ . --

JAN 281998

The attached communication rssubrilifteaT6fyoUt~uusld:erativn.

If you will advise me of your action in this matter and have the letter returned to me

with your reply, -! will appreciate it.

With kindest regards, I am

Bincerely. _

.hu'b="'T") 1\--'--'~"-""

Membe' of Congress

s.c:.eJ. -----_..._-~_ .._--_.~- .----------~. --'. -.

Enclosure

PLEASE RESIDNDTQ: CONGRESSMAN SONNY CALLAHAN
- 2970 COTTAGKHlLL Ru;\v

SUITE 126
MOBILE, AL 36606

--- - - -
ATTN: ELISKA ROE-

Representing Alabama's First Congressional District:

Baldwin, Clarke, Escambia. Mobile, Monroe and Washington Counties ~O. of Copies rec'd C)--
L,st P.BCDE --------

----
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RSA PLAZA

770 WASHINGTON AVENUE, 5TE. 544

MONTGOMERY. "LABAMA :36130

OR. JOHN·t~-EAGERTO!'n~'·
OIRECTOR

October 27, 1997

The Honorable Sonny Callahan
United States Representative

- .. --_.~-~~oLlSe..Offj.('.aBuilding.
241 B Rayburn
Washington, DC 20515

DaarRepresentauveCTameT:-'

T.~LE:P!'f()NE-,(334) 2A_2'~eo

FACSIMILE: (334) 240-3274

By this letter, I am transmitting to you a copy of the Alabama Aeronautics Commission
-- - - ----.-- obJections.to a.p(Qposed..n..!I~ .!M~.P9.~~~t No. 97-182) being considered by the Federal

Communications Commission (FCC). Thepurpose-oTthe proposed rule IstoaiioWlhe
FCC to preempt state and local zoning and land use controls on the siting, height and

_ ..._ construction of broadcast station transmission towers. If adopted, the proposed FCC
- fU19Wo01d -Wl0V{ the'eT8cticm·uttatltvwaiSt'Yithet.'t-regar-e--ro the·1mpaGt-sYr.b..stIlletur.es.... _

would have on air navigation safety and airport operations. The Alabama Aeronautics
Commission, a seven-member body appointed by the Governor, is strongly opposed to

- thef'CC,wleJar the.reaso.ns..cited in thELCl~c:ompanyingletter.

On behalf of the Commission, I respectfully urge you and your staff to take whatever
actions are appropriate to oppose the proposed FCC preemption rule.

Thank you for your attention regarding this urgent public issue. If you or your staff have
any questions, please do not hesitate to contact me at (334) 242-4480.
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STATE OF ALABAMA
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DIRECTOR

-Mr William. E .. Caton . .ActiuiLSecre1al'Y
Office of the Secreta~y ~ ~
Federal Communications Commission
Washington, D. C . 20554

"T.ELEPHONE: J33412.42.:44SC

FACSIMILi:: (334) .240-3274

Subject:
--

MM Docket No. 97-182

By this original letter and thirteen copies, the Alabama Department of
Aeronautics submits its strong objection to the adoption of a proposed FCC
rule that i~_ the :>ubje.~t of MM Docket No. "97-182.

To qualify this formal objection, this department is authorized by
state statute to protect the navigable airspace associated with Alabama's
airport system. The Department is expressly empowered to identify and

-contror-aIr navIgation-hazards "lhaCaffect i:iirc"r'afCoperatlons- dUl'lng-"1.ne--eiC- ---- -- .-­
route, airport approach, and airport departure phases of flight. Within
this statutory framework, the Alabama Department of Aeronautics works
closely with municipalities to implement height zoning ordinances intended
toprofea--Uie··afrs"paC"e'in"-cTose-~prcixlmitYT6-1fieir·16caJa.irpoI'ls:·------'---------~---

Alabama's public use airport system consists of eight (8) commercial
service airports, 79 publicly owned general aviation airports and twelve

--U2Tprlvafely-oWneageneralaVia:timr-airp(frtS:tfillddltiuu, th&"3tate of
Alabama has 56 heliports under license, 41 of which are located at
hospitals.

,--""~ -_····,.heJtra15mn~f"'DlrplIr"tffrnfit·'ofl\~"1'OnaUUcS-'ODJects tu th:~fil'{.iP-05<::-cr----p-ee---· - -~--- .
preemption rule on numerous grounds. First and foremost, the proposed
rule is a serious threat to air navigation safety, especially in the vicinity
of airports. If adopted by the FCC in its current form, the preemption

-.--- ·------~ure_Wit1·en:~nut'8g;e··tlre··-c(jfis1:t"uctluu··uf·tati-tlJw8x·-:;'·without'l--ega-rd--to--thc---·',.. -.-.,~-""~,,,.~
effects such structures would have on air navigation. Under the rule,
towers could be sited at locations which interfere with air navigation and
airport operations, particularly during periods of low cloud ceilings and/or
-pljU.l'---··vJsibility--. -TIIH-pJ,,€~ulptio1x'1~ule'-"wvuld---e-l~udnate-- any~ in"{~ent-lve--fup-

tower proponents to consider the effects upon air navigation safety in
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Re: MM Docket No. 97-182
- ... ~' ... ---... --- -, --_.._.•. , ...._._.~._- .. __._-_._- --_.~- ---- _.~-_._.-.~-.-

making siting decisions.

--c----A--{;--eaep.-d-!'ea-s.~!2-fQ!'-~b3.eQ.tio-n-~-jhatthe-_Pr-Qp.QSed.-pre~qu;ttiQJ.!. !"!!.w___ ...~._._~.~._._...~
would grant unprecedented authority to the FCC concerning tower siting
decisions -- authority that even the Federal Aviation Administration (FAA)
cannot exercise. The FAA evaluates obstructions to air navigation in
a.e9Dr4a-nJ;;:9-withE.e-dp1;'.aLAviatton ReQ:U}a!iQn (FARLPJlrt 77, Under FAR
Part 77) the FAA does not have the-mandated authority to-' approve--'or-~--'--- .----- -_-".>t... _.__~_ ..__-.... __

deny the building of structures that pose a hazard to air navigation.
When a proposed structure is found to create an air navigation hazard, the
FAA-simp.ly:has_uQ_authQrity- ~.Q sIQ.PJtS_C(}!ll>t!,~c1J~_Il.: 'I'h~ only action
that can be taken by FAA is to restructure the affected airspace-ro----------
provide a minimum margin of safety for aircraft operations in vicinity of
the hazard. For example , FAA must revise the instrument approach
pr.o_ce.d\J.re~ \J.se_q by pJloJ~_to naviK.a~, to .an ai_l'P()rt during inclement
weather conditions. Often, the procedural changes involv-e an lJiCi"Eiase--lIC- - -­
the minimum altitudes a pilot can descend to on an approach. This has
the effect of diminishing the utility of the airport.

Due to the iack of FAA" 'enf"irrce'merit'Ilower, the responsibility to
regulate the height and location of potential air navigation hazards has
been assumed by state and local jurisdictions. The FAA already is

~~~~~~~PF~;~~le5~~%~~o:Wls~r;'f-;~:~~~~~e;fe~~~~~~:e.;~~~a:~t~~~_··_
role in the air navigation hazard determination process. The proposed
FCC preemption rule ignores questions of air navigation safety; nowhere in
the proposal can it be found that the FCC would be required {or even

--allow·lidn -T6 consIder-the enects DTYtowers·· wouh.11J:ave onairpvrt----- ---
operations. For those who must deal with the issue of protecting
navigable airspace, the power that will be granted the FCC under the
proposed preemption rule is simply unacceptable .

. .-- _.. -~-~_. - ._. -" . ---- _._-_._-~---_.-.~-_...__.~.~-----,-_ ..~ .-.-. -.--. - . --- ~-~ .. - _._-~ ..---~- -- .-- - -.-.-.

A third basis for objection is that the proposed preemption rule
seriously undermines state and local government police powers to regulate
and restrict air navigation hazards. Similar to Alabama, many states have

- -- - ---------al1Otyrntl--regls1:a'tItrtrarrd-11]('- impiemented- Teg'l:1!s-t;una-tt~tcl.efi-ne--en-..Ql~---.-~--------~­
navigation hazard as any structure th~t endangers the lives and property
of airport users and that tends to irr ir or destroy the utility of the
airport. Under Alabama law, air np, 4gation hazards are declared to be

~ -- ~ -~ -. -. -~ ~.-. .. ·-·--"--·~"Q"f{trar~~t(J'"·t.11e-'-fII"te"e-es t-~af-'-eith·el~fi-u:'olic·-"safa-t-y·--er-- ~'1crnl- .~fe!ffi-n.g..7---t¥!-Q--~ .-~"---- ..__~~- ., ____
factors that are the very basis of the state's exercise of its police powers.
The purpose of the proposed FCC preemption rule is to override and
totally disregard a state or local government's ability to regulate the

-- lacatiulI-'--and--tietg-ht-of -- -s-tJ.-u-ctu-res--so-tha-t---thcy--de--·net- --pose··--an.-..ail!.--------- ---" ".- . . .
navigation hazard. The state and local government exercise of their police
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powers to regulate air navigation hazards is implemented through the
mechanisms of zoning and land use control. The proposed FCC preemption

~ -- --~ _.-••. '-r.-_.,. _·~-"I'ule·1S1l~tear--1fttEfCl[--upuIrtile-1tbility-uf--3-t-at~-ftnd-._-lecal-~-g.g3!-e.mm~..t~.~t.D.-, "__ .. __~ ~.~. __~ ____
restrict activities that are incompatible with airport operations, safety, and
development.

" ,- - • , •• -_ ••-"-~ "~o•• "1n-ttg-'di5etI5"Sion--of-,th-e-prcpcsed-~H!e,-FGQ. .£t~~s -th.at_wbile._iLis.__ ,,__,__~ .•.~~~.~.~.
sensitive to the rights of states and localities to protect citizens' interests l

there is a precedent for the adoption of rules that preempt local zoning
ordinances regarding satellite "dish" antennas and amateur radio towers. It

, . -.,' .."_...- is fallacWttS-te-justify--a~le-ptionof--thepr.(lpnse.d,.. D.T"l preempJiQ!!._,rl}J~._gA __
one previously adopted that deals with residential TV receivers and
backyard ham radio transmitter poles. While the present issue deals with
air navigation safety, the former concerns neighborhood aesthetics.

". ----- - ~--~, -B-aesttS~-t1le-,i£-sueE.ar-€ !!;D-f.ttndame.nta11ydif!er_enL_~_doption oJ _!~e__~I.Y__
preemption rule cannot be defended by such a precedent. ·~~---'-··~--" ~-4_''''''_' -'0">

A fourth reason for objecting to the proposed preemption rule is that
it would, over tim!'!: virtually d,e~troy. till,S state's investment in our air
transportation system. Alabama and its local airport owners -have 'made-a.
substantial investment in the development and preservation of its airport
infrastructure. In addition, FAA funds have contributed significantly to
-theexpansionandim~rQYiWlentof_the state's airports. The amount of this
combined federal, state and local investment to develop Alab~ilnais-afrporl
system is simply immeasurable. Adoption of the proposed preemption rule
would seriously threaten this public investment.

P~~~'~~tly, the pubiIc inv'estment In-A:faoamal"sairporf sysThnns--------- .-----,.
protected by state and local zoning and land use controls. If these tools
are taken away by the proposed FCC preemption rule, Alabama and its

_lo.c.al.J!'.Q..Yernments would be forced. to consider alternative means of
preservingthis--public investmen.t~ ·presumaD1Y~-otliersfates"illia--thelr-·
local airport owners would do likewise. It is likely that many affected
jurisdictions will file lawsuits against tower proponents to block

-_cQn~tl'!J..~tio!L~.!1_t:l_Il:rotec:.!...!l:!~il'.inv~stment. The prospect of protracted
litigation is not in the best interesCor-any- mOilie p~frtfes-afi:d-vVuulu-\iefeat-----­

the purpose of the proposed rule.

,_A.lift!l_r..~~~l?_~f.?r_objection is that the proposed FCC preemption rule
will cause a violation oCfhe"-gra-magree'ments--thaCnave oei:::Jr-.:mterE,d"-mto- .. _~--­

between the FAA and airports that have received federal airport
improvement funds. When an airport applies for grant assistance from the

____F.'A.A.J.._l~s.~l_officials must sign assurances that the necessary steps will be
taken to p rofec£ fhe--afrporf fermina[area: airspace;· To comply-wi:th--the-3e-­
assurances, local governments have adopted zoning and other land use
strategies that are intended to prevent incompatible activities in
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vicinity of the airports. If adopted, the FCC preemption rule would cause
airports receiving federal funds to be in violation of the previous grant

..~~ •. ~.~ •• -.-. r ,..·_,·-·".....-.assUr8ric~}Te~quirerl...,Iloy..·tny'--FkA---;-- -"-Ilr·-additf\)jJ,-;---if---tcwe~3-·-t-hat.-p-enet~e-._._. ~~__-.-_~~. ~.. .,__ " __
navigable airspace are allowed to be erected under the proposed rule,
future FAA grant assistance will be jeopardized and the affected airports
will no longer be eligible for federal funding. Consequently, the proposed

• _L ••••• - .-.' _. ~- - ~,.~. ----.F"c-C~__rule__wftl--im.ve___a__detr~u1ental. fmpnet--$~"-M!h,- the.-p~es-ent----E\Il-d_-.£utllre.._.~_.. ---.-...~,---"...-~.r-o-' -'.-r-<~

value of affected airports.

A sixth reason for objection concerns the inadequate response times
. - '" ···-that,wH-}-be-I'eqai~·ey·sta-teand..localgo'\Zermnp.nts under tM ..P1:Q.PQ§g(L

preemption rule. Currently, the Alabama Department of Aeronautics
begins an obstruction evaluation only after the FAA has completed its
review process under FAR Part 77. Upon notification by the FAA that an

..... '." ... ----- - -a~nft1..1..tical·s:tu-ay·is being..£on.ductl;'.f{fnr .. a particular s:trW::t1l.!:EL._thiE.. . _.. '~_"~"._.~"
department initiates a coordination process with the affected local
government. Due to the increased number of aeronautical studies that are
being required due to the siting of cellular communication towers in the
vicinity of airpIJr.ts; thp FAA's aeronautical stu.dies typically tl:\~_e_ap~~L..
sixty (60) days to complete. The response times specified in the proposed .~ ..,.------ .---. "-
preemption rule do not take into account the technical issues that must be
addressed and the period that must be allowed for public comment.
MIJr.p.£Lv.er.~.1hep.roposed.re.s.ponSl:!tim~s",ill.L:illefiect,circumvent the
federal/state/local coordina.tion process. For these reasons,-· iTie·-proposed·-~-~-.-_._.~~---

response times are not reasonable.

..As..a..finaLpQi.ntJ:o .J;~Qp...§iid..~r~_.~. _q\.le_~ti9Il_l!!.U:~t ll8 raised concerning the
liability risk a tower proponent would be ex.posed to· U ari acaaeliCo'ccurI"eo
involving a structure that has been found to be an air navigation or
airport hazard. The provisions of the proposed FCC preemption rule will

..... u,Qt~!\'!~~_M~1:I~!ll.a._{li!!<!..Jl.!'~l;.uIIl~\).l¥. the FAA and other states as. well) to
cease following the statutory and regu1afoij-procedurest[il:\tnave' DeetC
implemented to control structures that are hazardous to air navigation and
airport operations. Given such a scenario, it is highly probable that a
.t9.W~.!,_g~!l.e!w~~!c:l_be found liable and. forced to pay. substantial punitive
damages to the injuredpa-rfies . The- proposed FCC rule may-Uli.imi1ttily­
preempt state and local land use I zoning review but it will not preempt the
judicial review process and the right of an aggrieved party to go to court.
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For the reasons stated, the members of the FCC are urged to deny
-~:fl:iupfun-ef....the-.~QP9.§§!.!l'p~emptionrule. Due to the serious implications
of the rule, the Alabama Departmeintof-Ae~t.).Q..5L-wi.Jlt.1:l,lt.~ whatever
actions are deemed necessary to protect the navigable airspace-from---nle--­
hazards posed by the construction of DTV transmitter towers.

Thank you for i:he-opporftih1tytvcemment .on ttU.s impo~tant issue .

.. ~ -.~.....- --..--

cTf:EIV lie
cc: Aircraft Owners & Pilot:; Assor::-iRtion

Alabama League of Municipalities
National Association of State Aviation Officials
Al_l:ibama Congressional Delegation


